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Abstract
The significance of custom in the evolution of legal systems and in the

processes of norm formation is well established. Within the strategic
frameworks of rule making, enforceable norms frequently emerge from
customary contexts and subsequently attain sophistication through
philosophical, theological, and juridical elaboration. The central inquiry
animating this study is thus: What is the role and status of custom within the
legislative policy and the rule making paradigm of Iran? More specifically,
does custom possess normative validity in the strategic orientation and
procedural mechanisms of the Iranian legal order? Drawing upon the
findings of this research, the authors maintain that, in Iranian law—
grounded in Imami jurisprudence—custom lacks autonomous rule making
authority and cannot serve as an independent source of normative legitimacy
for statutes or legal rules. Nevertheless, the derivative or instrumental
validity of custom is acknowledged in several domains: the identification of
factual subjects, the interpretation of contractual language, the application
of statutory provisions to concrete instances, and the supplementation of
legislative texts. Employing a descriptive analytical methodology and
relying on library-based data collection, this study systematically explicates
and substantiates the foregoing thesis through rigorous scholarly
documentation and argumentation.
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Extended Abstract
Purpose

The primary objective of this research is to provide a rigorous articulation
of the role and status of custom (urf) within the legislative policy and rule-
making processes of the Iranian legal system. This study seeks to address a
fundamental question: within the rule-making strategy of the Islamic
Republic of Iran, is custom recognized as an independent source possessing
"norm-creative” power, or is it merely endowed with instrumental and
ancillary validity? Furthermore, this research analyzes the foundational
distinctions between Imami (Shia) jurisprudence and other Islamic schools
of thought regarding their treatment of custom, and the subsequent impact
of these perspectives on Iranian positive law. The principal purpose of this
study is therefore to determine whether custom possesses normative validity
in the strategic orientation and procedural mechanisms of the Iranian legal
order. To this end, the paper pursues three questions: what is the role and
status of custom within the legislative policy and the rule making paradigm
of Iran; does custom possess autonomous rule-making authority or merely
instrumental validity in Iranian law; and how do the perspectives of Imami
jurisprudence differ from other Islamic schools of thought regarding the
treatment of custom?

Design/methodology/approach

This study employs a descriptive-analytical method, utilizing library-based
research for data collection. Initially, the concepts and pillars of custom are
analyzed from linguistic, jurisprudential, and legal perspectives.
Subsequently, through a comparative lens, the status of custom is examined
within prominent legal systems (such as Common Law and Civil Law),
international law, and various Islamic denominations. Finally, by analyzing
constitutional principles and the articles of the Civil Code, the specific role
of custom within Iran's legislative framework is extracted. The research
systematically explicates and substantiates its thesis through rigorous
scholarly documentation and argumentation.

Findings

The findings indicate that within the Iranian legal system—following Imami
jurisprudence—custom lacks independent rule-making authority and cannot
serve as the formal source of legal validity. Unlike the Hanafi and Maliki
schools, which consider custom to possess independent authority
(sometimes prevailing over Qiyas or analogy) in the absence of a primary
text (nass), Imami jurisprudence, and consequently Iranian law, limits the
validity of custom to: (1) the identification of subject matter (tashkhis al-
mawdu); (2) clarifying the conceptual scope of contractual terms; (3) the
application of legal rulings to specific instances; and (4) supplementing the
law within predefined frameworks. However, the role of custom is not
uniform across all branches of law. In the Civil Code, "custom™ and its
synonyms appear over 73 times, highlighting its significant role in private
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relations and contractual interpretation. Conversely, its role in public law is
constrained, and in criminal law, it is reduced to a minimum due to the
principle of legality of crimes and punishments. Furthermore, the
Constitution—by directing judges to authoritative Islamic sources or fatwas
in cases of legal silence—effectively distances itself from customary law,
emphasizing the supremacy of written laws derived from the Sharia. The
authors maintain that, in Iranian law grounded in Imami jurisprudence,
custom lacks autonomous rule-making authority and cannot serve as an
independent source of normative legitimacy for statutes or legal rules.
Nevertheless, the derivative or instrumental validity of custom is
acknowledged in several domains: the identification of factual subjects, the
interpretation of contractual language, the application of statutory provisions
to concrete instances, and the supplementation of legislative texts.

Research limitations/implications

A primary limitation of this research is the fragmentation of sources
regarding the practical application of custom in judicial precedents and the
difficulty of exhaustively enumerating all instances of customary citations
in jurisprudence. The study's focus on legislative policy and the rule-making
paradigm, while comprehensive, does not exhaustively examine all judicial
applications of custom in Iranian courts. Additionally, the cross-sectional
nature of the legal analysis captures the current legal framework but does
not fully explore the historical evolution of custom in Iranian law.
Accordingly, it is suggested that future researchers examine the "role of
custom in the evolution of secondary rulings" (ahkam al-thanawiyyah) and
investigate how emerging customs (e.g., in cyberspace) can be integrated
into the legislative system while adhering to Article 4 of the Constitution.
Comparative studies examining custom in other Islamic legal systems and
longitudinal studies tracking judicial applications of custom over time are
also recommended.

Practical implications

Building on the empirical findings, the study offers practical implications
for the judicial and legislative systems. At the judicial/interpretive level,
custom is a vital tool for defining subjects and concepts. Judges must rely
on customary standards to determine "defects" (ayb) in options of defect,
distinguish between "fungible and non-fungible goods," ascertain
"transgression and waste" (ta'addi and tafrit), and verify the "delivery of the
object of sale” (taslim al-mabi). At the legislative level, in instances of legal
silence or ambiguity, rather than ignoring social realities, established and
accepted customs can be utilized as supplementary tools to the law to
facilitate the administration of justice. The study recommends that the
legislature adopt a flexible approach to identify "robust customs with shared
conviction" (that do not contradict Sharia) and integrate them into the
legislative cycle, ensuring that social norms do not face legal barriers during
dispute resolution.
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Social implications

The study reframes the role of custom not merely as a matter of legal
technique but as a phenomenon deeply connected to social reality and
cultural context. For society, recognizing the instrumental role of custom
aligns law with the realities of social life and contemporary economic and
cultural needs. This reduces the gap between "formal law" and "social
norms," fostering legal compliance and social satisfaction by validating
"sound customs" (al-urf al-sahih). By revealing that custom can serve as a
bridge between written law and lived social practices, the research
underscores the need for legal systems to remain responsive to evolving
social conditions. At the level of overall policy, the central recommendation
is to move beyond a purely textual approach to law and to recognize the
complementary role of custom in legal interpretation and application,
provided that custom does not contradict Sharia. Given fundamental shifts
in social relations, it is strategically recommended that the legislature ensure
that social norms do not face legal barriers during dispute resolution by
integrating robust customs into the legislative process.

Originality/value

The novelty of the paper lies in offering a comprehensive, independent, and
comparative analysis of Imami jurisprudence and Iranian law specifically
through the lens of legislative policy. In contrast to prior domestic studies,
which have addressed custom in general terms or through purely doctrinal
frameworks, this research provides a systematic comparison of custom's
status across different Islamic schools of thought (Hanafi, Maliki, Shafi'i,
Hanbali, and Imami) and legal systems (Common Law, Civil Law, and
International Law). By distinguishing between "normative custom" (urf-i
hukmi) and "factual custom™ (urf-i mawdu'i), it clarifies why custom cannot
hold a status equal to formal law within Iran's rule-making strategy. This
theoretical clarification significantly contributes to the understanding of
Iran's normative structure and the boundaries between Sharia, statute, and
custom. Its value accrues to legal scholars, judges, legislators, and
policymakers interested in understanding the role of custom in Islamic
jurisprudence and Iranian positive law, and in designing legal frameworks
that remain responsive to social change while maintaining fidelity to
constitutional principles.
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