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Abstract

In large-scale civil and infrastructure projects, a host of technical, financial,
and contractual complexities often give rise to legal disputes. The resolution
of these disputes through traditional arbitration institutions frequently leads
to lengthy and costly processes. This phenomenon, referred to in legal
literature as "judicialization,”" diminishes the effectiveness of arbitration as
an alternative dispute resolution mechanism.The present study, employing a
foresight approach and using documentary and library research methods,
provides a critical analysis of the current state of Iran's arbitration system
for civil and infrastructure projects. The key challenges identified include
the lack of interdisciplinary expertise among arbitrators, slow and traditional
procedural practices, and legal limitations on the use of arbitration.While
leading global arbitration systems in the construction industry are adopting
a modern, forward-looking approach focused on dispute prevention through
new procedural models and tools, Iran's system continues to operate on a
traditional post-dispute resolution model. This research endeavors to forecast
future developments and formulate a new paradigm that transforms
arbitration in lIranian civil and infrastructure projects from a mere
adjudicating body into a strategic risk management mechanism. This novel
paradigm is founded on three core principles: preventive arbitration,
arbitrator specialization, and the application of new technologies.
Ultimately, this study offers new strategies, based on a foresight-driven
perspective, to achieve an efficient legal system for arbitration in Iran's civil
and infrastructure projects.
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Extended Abstract

Large-scale civil and infrastructure projects are inherently prone to legal
disputes due to their vast scope, technical and financial complexities, and
multifaceted nature. The increasing complexity of the construction industry,
ambiguities in legal frameworks, and a lack of full commitment from project
stakeholders to their contractual obligations are key factors contributing to
disputes in Iran. Ineffective dispute management can lead to severe
consequences, including project suspension, exorbitant costs, and a
significant decrease in investment efficiency. Against this backdrop,
arbitration has emerged as a crucial mechanism for dispute resolution,
providing a potentially faster, more specialized, and less expensive
alternative to traditional litigation. In theory, this private and flexible process
offers a powerful means for parties to resolve their differences outside the
public eye, preserving business relationships and achieving practical
outcomes.

However, conventional arbitration in practice faces a significant
challenge known as "judicialization," which shifts the process away from its
core principles of speed, flexibility, and confidentiality toward complex,
time-consuming court-like procedures. This phenomenon undermines
arbitration's effectiveness as an alternative dispute resolution tool. This
challenge is particularly acute in Iran, where a lack of infrastructure for
specialized arbitration, an absence of a modern arbitration law, and legal
limitations on its use exacerbate the problem. The legislative lacuna,
particularly the absence of a dedicated modern arbitration law tailored to the
unique demands of the construction sector, results in a reliance on outdated
statutes and procedural codes that are ill-suited for the dynamic nature of
these projects. For example, despite the designation of the High Technical
Council of the Planning and Budget Organization as the arbitration body in
Article 53 of the General Conditions of the Contract, its effectiveness is
hindered by procedural delays and the need for cabinet approval.

This often leads parties to resort to the judicial system for fairer and more
efficient resolution. The challenges in Iran are further compounded by legal
inconsistencies and a lack of specialized, interdisciplinary arbitrators. The
current system often relies on retired lawyers and judges who may not
possess the technical, managerial, and operational knowledge required to
analyze the complex details of construction projects. This deficiency can
result in inaccurate awards, diminishing trust in arbitration and pushing
parties toward litigation. This institutional deficiency not only compromises
the integrity of the arbitral award but also erodes the fundamental trust that
parties place in an alternative dispute resolution system. The reliance on
generalists, rather than specialized experts, leads to a disconnect between
the technical realities of a project and the legal findings of the arbitrator. The
rapid developments in technology, such as Building Information Modeling
(BIM) and smart contracts, are fundamentally changing the nature of
disputes and highlighting the inadequacy of traditional arbitration.
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The present study, employing a foresight approach and using
documentary and library research methods, critically analyzes the current
state of Iran's arbitration system. It then proposes a new legal paradigm that
transforms arbitration from a reactive, dispute-adjudicating body into a
proactive, strategic risk management mechanism. This novel paradigm is
founded on three core principles: preventive arbitration, arbitrator
specialization, and the strategic application of new technologies. This
research first examines the current challenges in Iran’s arbitration system,
including judicialization, the fragmentation of domestic and international
laws, and the lack of specialized arbitrators. It then compares global legal
innovations and successful experiences, noting a general trend where
arbitration and other Alternative Dispute Resolution (ADR) methods are the
"first option" while litigation is the "last resort".

The study highlights successful models from various legal systems:
Common Law Systems: In the U.S. and the UK, arbitration is strongly
supported, with courts playing a supervisory role rather than intervening in
the merits of the case. The study highlights the use of Dispute Review
Boards (DRBs) in the U.S., which provide non-binding opinions to prevent
disputes from escalating. In the UK, interim adjudication provides a swift,
binding decision to inject cash flow and prevent project stoppage. This form
of adjudication provides a critical short-term solution, ensuring project
continuity and financial liquidity without waiting for the final,
comprehensive arbitral award. Civil Law Systems: Countries like Norway
emphasize informal methods such as negotiation and mediation to resolve
disputes quickly. France also encourages judicial mediation to reduce case
backlogs and promote amicable resolutions. Developing and Asian
Economies: Countries like Saudi Arabia and India are focusing on systemic
analysis and specialized legal frameworks for construction disputes. China,
for example, emphasizes mediation to preserve "harmony" and business
relationships. The study then argues that the future of arbitration depends on
adopting new technologies.

It posits that these technologies are not merely auxiliary tools but are
central to transforming the arbitration paradigm. The key technologies
analyzed are: Building Information Modeling (BIM): BIM is presented as a
tool for preventive arbitration. By creating a comprehensive 3D digital
model, it fosters unprecedented coordination among stakeholders,
identifying potential conflicts early and reducing disputes related to design
and scheduling. It also serves as a forensic engineering tool, providing a
single source of truth for all project data and allowing arbitrators to visually
analyze the root causes of disputes, thereby reducing time and costs.
Furthermore, BIM enables proactive risk management; by simulating
potential clashes and construction sequences in a digital environment,
stakeholders can collaboratively identify and resolve issues long before they
manifest on site, effectively preventing a large class of disputes from ever
occurring. Smart Contracts and Blockchain: These technologies automate
contract execution on a blockchain network without the need for traditional
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intermediaries. They can automate payments based on project milestones,
reducing the risk of financial disputes and ensuring transparent progress
tracking. The immutability of blockchain records provides an undeniable
"chain of evidence" for arbitrators.

This immutability ensures that no party can unilaterally alter records of
payments, milestones, or key project events, thereby providing an
unassailable foundation for fact-finding in any subsequent dispute. Online
Dispute Resolution (ODR) and Atrtificial Intelligence (Al): The study notes
the role of ODR platforms and Al in optimizing data management, securing
information, and aiding data-driven decision-making in arbitration. Al-
powered tools can analyze vast datasets of past cases, contracts, and legal
precedents to provide predictive insights, helping parties and arbitrators
anticipate outcomes and formulate more effective strategies. These
platforms also significantly enhance the efficiency of document review and
information sharing, streamlining the entire arbitral process. This research
concludes that transitioning to a new legal paradigm for arbitration in Iran
is a strategic necessity. The proposed framework, built on preventive
arbitration, arbitrator specialization, and the application of new
technologies, aims to transform the system from a reactive body to a
strategic tool for risk management. This will reduce costs, save time, prevent
project stoppages, and foster a more collaborative and efficient environment
for large-scale civil and infrastructure projects. The paper offers concrete
strategies for structural and legal reforms to achieve this vision. The
successful implementation of this new paradigm is contingent upon a
concerted effort from legislative bodies, professional associations, and
academic institutions to foster a culture of specialized, technology-driven
dispute resolution. Ultimately, this research provides a jurisprudential
blueprint for an arbitration system that is not only robust and fair but also
strategically aligned with the future of complex engineering and
infrastructure projects.
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1. Adjudication
2. Housing Grants, Construction and Regeneration Act 1996 (HGCRA)
3. Proactive Resolution in a Mediation-oriented Environment(PRIME)
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1. Building Information Modeling (BIM)
2. Proactive
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1. Forensic Engineering

2. Rich Data Repository

3. Common Data Environment (CDE)
4. 3D Visualization
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